China's Legal Integration with the Global Intellectual
Property System and the Road Ahead
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Three Aspects
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e China's implementation of its TRIPS commitments
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* China's challenges in reconciling IP, industrial policy and social welfare
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* The broader technology landscape and the future of relations with the West
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Implementation of TRIPS
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 Remarkable degree of change from entry into force of TRIPS Agreement
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* In terms of implementing IP norms, China has accomplished in 25 years what took more than 200 years
(from late 1700s) in the West
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* In terms of technical IP laws and regulations China has brought itself into compliance with TRIPS
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* Even between the EU and US there are disputes on particular technical issues, as with China —
“nobody's perfect”
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* The big technology issues are not TRIPS Agreement-specific
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Implementation of TRIPS
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* Under-appreciated outside China is the depth of analysis going into China’s approach to IP
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Based on personal experience within China, in Geneva and elsewhere
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* Decision-making is based on extensive research and internal debate
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* One item deserving attention is incentives for filing patent applications that place burdens on patent office
personnel and may create counterproductive patent thicket
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Reconciling IP, Industrial Policy and Social WEIEIE
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* China faces demographic and health system challenges
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» Strengthening of patents and market exclusivity rights in favor of medicine innovators sets up
tension with pricing of treatments needed to address difficult areas, e.g., cancer treatment
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* Traditional balancing mechanisms include price controls, nonvoluntary licensing and
competition law enforcement, but each has its limitations
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* There is room for developing a sui generis or unique approach within China
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Reconciling IP, Industrial Policy and Social Welfare
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Interests in other areas - e.g., electric vehicles, the digital economy, civil aircraft, space exploration,
environmental sustainability - entail different balances
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Can differentiated rule systems be developed? How will this square with Article 27.1 of the TRIPS
Agreement? Differentiation or discrimination?
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Competition law is a major area of Chinese advance that can be used to police the road. Guideposts
needed
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The Challenge of East-West Relations
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Core issue in the West is perceived requirement within China to transfer technology as a condition of foreign
direct investment
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e Addressed with US in Phase 1 economic agreement

T —Hr BUN 25T Pl b 5 SR [ R o 13X A ) it

 WTO dispute with the EU pending
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Argument less with specific textual compliance by China because language of WTO Agreements unlikely to
resolve; issue more of compliance with "spirit" of TRIPS and the nature of the bargain
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» Effectively a non-violation complaint that patent owners deprived of the bargain for opportunity to exploit;
but was there really this bargain?
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The Challenge of East-West Relations
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* For less technologically developed regions like Africa, conditioning FDI on transfer of
technology continues to be a reasonable idea, even if not pursued
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* For more technologically advanced areas, e.g., today's China, situation might resolve itself
over time as China's reciprocal interest in avoiding conditions on external foreign direct
investment would push for change in domestic policy (as with strengthening patents)
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* Reciprocity may be breaking down as China looking away from US and EU as FDI
opportunities
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The Challenge of East-West Relations
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e US Congress pushing back, as are EU institutions
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* Entering a prolonged period of semi-isolation on all sides?
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 Managed trade has made a comeback, see the recent EU-US steel settlement
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* No evident path to fixing
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* Period of maximum global integration pressure could be behind us, at least for the
near to medium term
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Where to the WTQO?
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* The role of the WTO in global reIaEions is being redefined
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 New area agreements such as to address trade and sustainability/climate change or
on multilateral investment seem remote

BT PR, AN AR B By R AT R SR /S AR AR A Bl 2 U PR DML AR B i

* Major question is whether core competence of WTO in mediating and resolving
disputes can be preserved. Today an open question
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